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settlement is consistent with the ob-
jectives of the Act and DOE security 
requirements. 

§ 824.10 Hearing Officer. 
The Hearing Officer: 
(a) Is responsible for the administra-

tive preparations for the hearing; 
(b) Convenes the hearing as soon as is 

reasonable; 
(c) Administers oaths and affirma-

tions; 
(d) Issues subpoenas, at the request 

of either party or on the Hearing Offi-
cer’s motion; 

(e) Rules on offers of proof and re-
ceives relevant evidence; 

(f) Takes depositions or has deposi-
tions taken when the ends of justice 
would be served; 

(g) Conducts the hearing in a manner 
which is fair and impartial; 

(h) Holds conferences for the settle-
ment or simplification of the issues by 
consent of the parties; 

(i) Disposes of procedural requests or 
similar matters; 

(j) Requires production of documents; 
and 

(k) Makes an initial decision under 
§ 824.13. 

§ 824.11 Rights of the person at the 
hearing. 

The person may: 
(a) Testify or present evidence 

through witnesses or by documents; 
(b) Cross-examine witnesses and 

rebut records or other physical evi-
dence, except as provided in § 824.12(d); 

(c) Be present during the entire hear-
ing, except as provided in § 824.12(d); 
and 

(d) Be accompanied, represented and 
advised by counsel of the person’s 
choosing. 

§ 824.12 Conduct of the hearing. 
(a) DOE shall make a transcript of 

the hearing; 
(b) Except as provided in paragraph 

(d) of this section, the Hearing Officer 
may receive any oral or documentary 
evidence, but shall exclude irrelevant, 
immaterial or unduly repetitious evi-
dence; 

(c) Witnesses shall testify under oath 
and are subject to cross-examination, 

except as provided in paragraph (d) of 
this section; 

(d) The Hearing Officer must use pro-
cedures appropriate to safeguard and 
prevent unauthorized disclosure of 
classified information or any other in-
formation protected from public disclo-
sure by law or regulation, with min-
imum impairment of rights and obliga-
tions under this part. The classified or 
otherwise protected status of any in-
formation shall not, however, preclude 
its being introduced into evidence. The 
Hearing Officer may issue such orders 
as may be necessary to consider such 
evidence in camera including the prepa-
ration of a supplemental initial deci-
sion to address issues of law or fact 
that arise out of that portion of the 
evidence that is classified or otherwise 
protected. 

(e) DOE has the burden of going for-
ward with and of proving by a prepon-
derance of the evidence that the viola-
tion occurred as set forth in the final 
notice of violation and that the pro-
posed civil penalty is appropriate. The 
person to whom the final notice of vio-
lation has been addressed shall have 
the burden of presenting and of going 
forward with any defense to the allega-
tions set forth in the final notice of 
violation. Each matter of controversy 
shall be determined by the Hearing Of-
ficer upon a preponderance of the evi-
dence. 

§ 824.13 Initial decision. 
(a) The Hearing Officer shall issue an 

initial decision as soon as practicable 
after the hearing. The initial decision 
shall contain findings of fact and con-
clusions regarding all material issues 
of law, as well as reasons therefor. If 
the Hearing Officer determines that a 
violation has occurred and that a civil 
penalty is appropriate, the initial deci-
sion shall set forth the amount of the 
civil penalty based on: 

(1) The nature, circumstances, ex-
tent, and gravity of the violation or 
violations; 

(2) The violator’s ability to pay; 
(3) The effect of the civil penalty on 

the person’s ability to do business; 
(4) Any history of prior violations; 
(5) The degree of culpability; and 
(6) Such other matters as justice may 

require. 

VerDate Nov<24>2008 09:42 Feb 19, 2010 Jkt 220033 PO 00000 Frm 00540 Fmt 8010 Sfmt 8010 Y:\SGML\220033.XXX 220033W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



531 

Department of Energy Pt. 824, App. A 

(b) The Hearing Officer shall serve all 
parties with the initial decision by cer-
tified mail, return receipt requested. 
The initial decision shall include no-
tice that it constitutes a final order of 
DOE 30 days after the filing of the ini-
tial decision unless the Secretary files 
a Notice of Review. If the Secretary 
files a notice of Notice of Review, he 
shall file a final order as soon as prac-
ticable after completing his review. 
The Secretary, at his discretion, may 
order additional proceedings, remand 
the matter, or modify the amount of 
the civil penalty assessed in the initial 
decision. DOE shall notify the person 
of the Secretary’s action under this 
paragraph in writing by certified mail, 
return receipt requested. The person 
against whom the civil penalty is as-
sessed by the final order shall pay the 
full amount of the civil penalty as-
sessed in the final order within thirty 
days (30) unless otherwise agreed by 
the Director. 

§ 824.14 Special procedures. 

A person receiving a final notice of 
violation under § 824.7 may elect in 
writing, within 30 days of receipt of 
such notice, the application of special 
procedures regarding payment of the 
penalty set forth in section 234A.c.(3) of 
the Act, 42 U.S.C. 2282a(c)(3). The Di-
rector shall promptly assess a civil 
penalty, by order, after the date of 
such election. If the civil penalty has 
not been paid within sixty calendar 
days after the assessment has been 
issued, the DOE shall institute an ac-
tion in the appropriate District Court 
of the United States for an order af-
firming the assessment of the civil pen-
alty. 

§ 824.15 Collection of civil penalties. 

If any person fails to pay an assess-
ment of a civil penalty after it has be-
come a final order or after the appro-
priate District Court has entered final 
judgment for DOE under § 824.14, DOE 
shall institute an action to recover the 
amount of such penalty in an appro-
priate District Court of the United 
States. 

§ 824.16 Direction to NNSA contrac-
tors. 

(a) Notwithstanding any other provi-
sion of this part, the NNSA Adminis-
trator, rather than the Director, signs, 
issues, serves, or takes the following 
actions that direct NNSA contractors 
or subcontractors. 

(1) Subpoenas; 
(2) Orders to compel attendance; 
(3) Disclosures of information or doc-

uments obtained during an investiga-
tion or inspection; 

(4) Preliminary notices of violation; 
and 

(5) Final notices of violations. 
(b) The Administrator shall act after 

consideration of the Director’s rec-
ommendation. If the Administrator 
disagrees with the Director’s rec-
ommendation, and the disagreement 
cannot be resolved by the two officials, 
the Director may refer the matter to 
the Deputy Secretary for resolution. 

APPENDIX A TO PART 824—GENERAL 
STATEMENT OF ENFORCEMENT POLICY 

I. INTRODUCTION 

a. This policy statement sets forth the gen-
eral framework through which DOE will seek 
to ensure compliance with its classified in-
formation security regulations and rules and 
classified information security-related com-
pliance orders (hereafter collectively re-
ferred to as classified information security 
requirements). 

The policy set forth herein is applicable to 
violations of classified information security 
requirements by DOE contractors and their 
subcontractors (hereafter collectively re-
ferred to as DOE contractors). This policy 
statement is not a regulation and is intended 
only to provide general guidance to those 
persons subject to the classified information 
security requirements. It is not intended to 
establish a formulaic approach to the initi-
ation and resolution of situations involving 
noncompliance with these requirements. 
Rather, DOE intends to consider the par-
ticular facts of each noncompliance situa-
tion in determining whether enforcement 
penalties are appropriate and, if so, the ap-
propriate magnitude of those penalties. DOE 
reserves the option to deviate from this pol-
icy statement when appropriate in the cir-
cumstances of particular cases. 

b. Both the Department of Energy Organi-
zation Act, 42 U.S.C. 7101, and the Atomic 
Energy Act of 1954 (the Act), 42 U.S.C. 2011, 
require DOE to protect and provide for the 
common defense and security of the United 
States in conducting its nuclear activities, 
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